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Rclains that Pis liable as a transferee of H
for deficiencies in Hs incone taxes. P and H
contracted to buy property. P and two others
contributed to the purchase price. Deed nunber one
conveyed the property fromthe seller to P, al one.
Deed nunber two conveyed the property fromthe seller
to H alone. Subsequently, by deed nunber three, H
conveyed the property to P, alone. R clains that deed
nunber three was a fraudul ent transfer under the
Uni f orm Fraudul ent Transfer Act, Fla. Stat. Ann. secs.
726. 101 through 726.112 (Wst 2000). Rrelies
exclusively on the stipulated facts to establish the
el ements of a fraudulent transfer. P s testinony
contradicts inferences to be drawn fromthe stipul ated
facts. R has failed to carry his burden of proof that
the transfer was fraudulent. Held: P has no

transferee liability under sec. 6901(a), |I.R C



D xi e Van Aernam pro se.

M chael D. Zima, for respondent.

MVEMORANDUM OPI NI ON

HALPERN, Judge: By notice of transferee liability dated
February 7, 1997, respondent clains that petitioner is |iable as
a transferee of property of Steven W Van Aernam (Steven) for
deficiencies in Steven's incone taxes for 1988 through 1990.1
Since respondent believes that, at the tinme of transfer, the
val ue of property transferred by Steven to petitioner was
$15, 000, respondent limts his claimto that anount, [ess $10
paid by petitioner for the property, plus interest. The sole
i ssue for decision is whether petitioner is liable in the anmount
of respondent’s claimas a transferee of property of Steven.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code of 1986, as anmended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

Sone facts have been stipulated and are so found. The
stipulation of facts, with acconpanying exhibits, is incorporated
herein by this reference. W need find few facts in addition to
those stipulated and will not, therefore, separately set forth

our findings of fact. W wll neke additional findings of fact

! Respondent determ ned deficiencies, additions to tax, and
penalties totaling $50,539 with respect to Steven W Van Aernam s
(Steven’s) Federal incone tax liabilities for such years.
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as we proceed. Qur discussion under the headi ng “Background” is
drawn principally fromthe facts and exhibits stipulated by the
parties.

Backgr ound

Petitioner resided in Daytona Beach, Florida, at the tine
the petition was fil ed.

Petitioner is married to Steven (together, the Van
Aernans), and they have been married since Decenber 27, 1979.

The Pelican Avenue property (sonetines, the property) is a
parcel of real property located in Volusia County, Florida. As
relevant to this case, the property was first owned by Sandra L
Archer, who, sonetine in 1993, offered the property for sale.
Phillip Niles, a real estate broker representing Steven,
contacted Ms. Archer and infornmed her that the Van Aernans were
interested in buying the property and building a house upon it.
By a docunent entitled “Contract for Sale and Purchase” (the sale
contract), Ms. Archer agreed to sell, and the Van Aernans agreed
to buy, the property. The sale contract describes the property
as a vacant lot. The sale contract provides that the purchase
price (purchase price) is $14,000, $5,000 of which is to be
deposited in escrow with a broker (Thomas Archer), and the
remai ni ng $9, 000 of which is to be paid within 30 days of the
contract. Ms. Archer and the Van Aernans executed the sale

contract on Cctober 25 and 26, 1993, respectively. The parties
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have stipulated the following with respect to paynent of the
pur chase price:
10. Pursuant to the * * * [sale contract],
$5, 000. 00 in cash was given to Thomas Archer, a rea
estate broker and husband of Sandra L. Archer, to
hold in an escrow account.
11. On Decenber 23, 1993, an additional
$9, 000. 00 was paid to Sandra L. Archer via a
cashier’s check purchased by M. John K Richards.
M. N les, the broker who represented Steven, wote a
letter to respondent’s counsel in this case. That letter, dated
January 18, 1999, is headed “STATEMENT OF FACTS’, and, anong

other things, it states:

| HAD SANDRA ARCHER SI GN CONTRACT ON OCT. 25, 1993
AS THE SELLER AND MR. AND MRS. VAN AERNAM SI GNED THE
FOLLOW NG DAY, OCT. 26, 1993 AS THE BUYERS. AT THAT
TIME MR VAN AERNAM VENT TO MRS. VAN AERNAM WHO WAS
THEN RESI DI NG AT A SEPARATE RESI DENCE. WE OBTAI NED
THE DEPCSI T I N CASH FROM HER AND SHE SI GNED CONTRACT
AND | NI TI ALED CHANGES MADE | N THE CONTRACTUAL TERMS
ON THE CONTRACT. WE THEN LEFT W TH THE DEPCSI T AND
| T WAS DELI VERED TO TOM ARCHER S ESCROW ACCOUNT WHO
| S A BROKER AND HUSBAND OF THE SELLER

On May 13, 1994, Steven was arrested and charged with
trafficking in cocaine, possession of cannabis over 20 grans
(together, the drug charges), and the unlawful possession of a
firearm by a convicted felon.

There are in evidence copies of two papers purporting to
convey the property fromM. Archer: The first is entitled “Quit
Cl ai m Deed” (the first quitclaimdeed), executed on May 21, 1994,

and conveying the property to petitioner. The second is entitled
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“Warranty Deed” (the first warranty deed), executed on July 15,
1994, and conveying the property to Steven. Both the first
qui tclaimdeed and the first warranty deed were recorded with the
Clerk of Courts, Volusia County, Florida (sonetinmes, the Cerk).
The first warranty deed was recorded first, on August 17, 1994,
and the first quitclaimdeed was recorded second, on Septenber
26, 1994,

On June 10, 1994, Volusia County filed a Notice of Lis
Pendens agai nst the Van Aernans concerning their property |ocated
at 1700 Ri dge Avenue, Holly HiIl, Florida.

On July 25, 1995, Steven executed a quitclaimdeed (the
second quitcl ai m deed) conveying the property to petitioner. The
second quitcl ai m deed was recorded with the Cerk on August 3,
1995.

On July 25, 1995, Steven was under indictnment on the drug
char ges.

On Septenber 28, 1995, Steven, having been convicted of
the drug charges, was sentenced to a 15-year term of inprisonnent
and fined $250, 000.

The followng is the text of a letter dated Novenber 15,
1995, from David C. Robinson, Attorney at Law, to Steven, who was

then in prison (enclosures omtted):



- 6 -
RE: Pel i can Avenue Vacant Lot
Dear Steve;

John “Thunper” Richards has asked ne to assi st
himin recovering sone of the noney he invested in
t he above referenced property.

Encl osed herewith is a copy of the $8,000. 00
check representing his portion of the purchase
price. The assessed value is $13,292.00 with the
actual val ue bei ng sonewhat nore.

| have enclosed a Quit C aimDeed for your
(consi deration) execution.

Thunper would |ike to purchase your interest for
a “fair” (?) anmount. This transfer could be
acconpl i shed by you sending the executed Quit C aim
Deed to your wife; then Thunper could give her a
cashier’s check in exchange for the deed.

Pl ease call (collect) either nyself or Thunper
(672-1654) to discuss this further.

Si ncerely,
/ s/

DAVI D C. ROBI NSON
ATTORNEY AT LAW

On January 2, 1996, Sun Beach Investnents, Inc. purchased
the property frompetitioner for $15, 000.

By notice of deficiency dated Decenber 19, 1996,
respondent determ ned deficiencies and additions to tax totaling
$63,817 with respect to Steven’s Federal incone tax liabilities

for 1991 through 1994.
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Di scussi on

| nt roducti on

As stated, we nust determ ne whether petitioner is liable

for the anmount of respondent’s claimas a transferee of property

of Steven.

Section 6901 addresses the liability of a transferee of

property (transferee) for certain taxes, including incone taxes,

of the transferor of such property (transferor). Pertinent

provi sions of section 6901 are set forth in the margin.?2

2 SEC. 6901. TRANSFERRED ASSETS.

(a) Method of Collection. The anmobunts of the follow ng
l[tabilities shall, except as hereinafter in this
section provided, be assessed, paid, and collected in
t he sane manner and subject to the sane provisions and
limtations as in the case of the taxes with respect to
which the liabilities were incurred:

(1) Inconme, Estate, and G ft Taxes.--

(A) Transferees. The liability, at |aw or
in equity, of a transferee of property --

(1) of a taxpayer in the case of a
tax inposed by subtitle A (relating
to incone taxes),

(b) Liability.--Any liability referred to in
subsection (a) may be either as to the anount of tax

shown on a return or as to any deficiency or
under paynent of any tax.

* * * * * * *

(continued. . .)
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Section 6901 inposes no liability on any transferee; rather,
subsection (a) thereof nerely provides a procedure by which
respondent may collect froma transferee unpaid taxes owed by the
transferor if a basis exists under applicable State |aw or equity

for holding the transferee liable. See Conm ssioner v. Stern,

357 U.S. 39, 42-47 (1958); Haganman v. Conm ssioner, 100 T.C 180,

183 (1993); GQummv. Comm ssioner, 93 T.C 475, 479 (1989), affd.

wi t hout published opinion 933 F.2d 1014 (9th Cr. 1991). The
burden of proof as to transferee liability is on respondent. See
Rul e 142(d); see also sec. 6902(a).?3

1. El enents of Transferee Liability

Respondent argues that the | aw of Florida governs whet her
petitioner is liable as a transferee of Steven. Petitioner does
not disagree, and we |l ook to the Iaw of Florida to nmake that

determ nation. Respondent directs us to the Uniform Fraudul ent

2(...continued)
(h) Definition of Transferee.--As used in this
section, the term“transferee” includes donee * * *

3 Respondent does not bear the burden of proving that the
transferor is |liable for the tax. See Rule 142(d); see al so sec.
6902(a). Petitioner assigned error to respondent’s attribution
to her of transferee liability. In support of petitioner’s
assi gnnment that respondent erred in attributing to her transferee
ltability, petitioner avers, anong other things, that there are
no deficiencies in Steven’s taxes. Petitioner has offered no
evi dence to support that avernent, however, and she has failed to
address it on brief. W, conclude, therefore, that she concedes
t he deficiencies on which respondent’s notice of liability is
based. See Bernstein v. Comm ssioner, 22 T.C 1146, 1152 (1954),
affd. 230 F.2d 603 (2d Cir. 1956); Linme Cola Co. v. Conm SsSioner,
22 T.C. 593, 606 (1954); Roberts v. Conm ssioner, T.C Meno.

1996- 225.
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Transfer Act (UFTA), Fla. Stat. Ann. secs. 726.101 through

726. 112 (West 2000) (hereafter Fla. Stat. sec. 726.xxx). In
particul ar, respondent directs us to Fla. Stat. secs. 726.105(1)
and 726.106(1). |In pertinent part, Fla. Stat. sec. 726.105(1)
provides that a transfer is fraudulent as to a creditor if the
transfer is made with actual intent to defraud the creditor or

w thout the transferor receiving fair consideration in return, if
the transferor knew, or should have known, that he would be

unable to pay his debts as they becane due.* 1In pertinent part,

4 Fla. Stat. Sec. 726.105 is entitled “Transfers fraudul ent
as to present and future creditors”. Subsection (1) thereof
provi des as foll ows:

(1) A transfer nade or obligation incurred by a
debtor is fraudulent as to a creditor, whether the
creditor’s claimarose before or after the transfer was
made or the obligation was incurred, if the debtor nade
the transfer or incurred the obligation:

(a) Wth actual intent to hinder, delay, or
defraud any creditor of the debtor; or

(b) Wthout receiving a reasonably equival ent
val ue in exchange for the transfer or obligation, and
t he debtor:

1. Was engaged or was about to engage in a
busi ness or a transaction for which the remaining
assets of the debtor were unreasonably small in
relation to the business or transaction; or

2. Intended to incur, or believed or reasonably
shoul d have believed that he or she would incur, debts
beyond his or her ability to pay as they becane due.

Subsec. (2) thereof, which is not reproduced, sets forth a
nunber of factors that, anong others, may be considered in
(continued. . .)
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Fla. Stat. sec. 726.106(1) provides that a transfer is fraudul ent
as to a creditor if the transferor is or, as a result of the
transfer, will becone insolvent and the transferor does not
receive fair consideration in return.® In pertinent part, for
pur poses of the UFTA, the term “insolvency” is defined as
fol |l ows:

(1) A debtor is insolvent if the sumof the

debtor’s debts is greater than all of the debtor’s

assets at fair valuation

(2) A debtor who is generally not paying his or her

debts as they becone due is presuned to be

i nsol vent .
Fla. Stat. sec. 726.103. Under the UFTA, if a transfer is

fraudulent as to a creditor, the creditor may, anong ot her

remedies (1) obtain avoidance of the transfer to the extent

4(C...continued)
determ ning actual intent under subsec. (1)(a) thereof. W
descri be and di scuss sone of those factors infra in sec.
| V.D. 3. b.

Si nce respondent does not rely on Fla. Stat. sec.
726.105(1)(b)1., we disregard it in the discussion that foll ows.

5 Fla. Stat. sec. 726.106 is entitled “Transfers fraudul ent
as to present creditors”. Subsec. (1) thereof provides as
fol | ows:

(1) Atransfer nmade or obligation incurred by a
debtor is fraudulent as to a creditor whose claimarose
before the transfer was nmade or the obligation was
incurred if the debtor nmade the transfer or incurred
the obligation wi thout receiving a reasonably
equi val ent val ue in exchange for the transfer or
obligation and the debtor was insolvent at that tine or
t he debtor becane insolvent as a result of the transfer
or obligation.
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necessary to satisfy his claimor (2) recover judgnent agai nst
the transferee for the | esser of the value of the asset
transferred or the anmount of his claim See. Fla. Stat. secs.
726.108(1)(a) and 726.109(2), respectively.

[11. Arqunents of the Parties

A. Respondent’s Argunent

Respondent proposes that we find: “As to third party
creditors of Steven W Van Aernam he owned a fee sinple interest
in the Pelican Avenue property as of July 25, 1995. [He] * * *
transferred his fee sinple in the Pelican Avenue Property to
petitioner * * * on July 25, 1995.” Respondent argues that such
transfer of the Pelican Avenue property by Steven to petitioner
was fraudulent with respect to respondent under either Fla. Stat.
sec. 726.105(1) or sec. 726.106(1). As a result, respondent asks
that, in effect, we grant respondent a judgnent in the anmount of
$14,990, the value of the property (which value is |l ess than the
anount of respondent’s claim, plus interest.

B. Petitioner’'s Argunent

Petitioner responds that, in fact, Steven never owned an
interest in the Pelican Avenue property. She proposes that we
find that, initially, she, not Steven, acquired the Pelican
Avenue property fromthe seller (Sandra L. Archer). She clains
that the first warranty deed (from Ms. Archer to Steven) was in

error, and the second quitclaimdeed (from Steven to her) was
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given by Steven only to undo the m stake of the first warranty
deed. She concludes: “[T]here is no basis in fact for the
assertion of Transferee liability against [her]”.

| V. Di scussi on

A. | nt r oducti on

1. Petitioner’s Defense

Petitioner does not deny that Steven transferred the
property to her. W interpret petitioner’s argunment as
i nterposing a defense to respondent’s claimof a fraudul ent
transfer; i.e., she, not Steven, was the beneficial owner of the
property, and, if Steven held any interest in the property at
all, he held it on her behalf, and he conveyed it to her by the

second quitclaimdeed. See Bender v. General Elec. Supply Corp.

117 Fla. 275, 157 So. 573 (1934) (fraud on creditor of husband
not presuned where it is shown that property transferred to wife
was purchased with noney that was the separate property of the

wi fe, husband who took title held it in trust for wife, and wfe
was, at all tinmes, beneficial owner of property). Petitioner
need not rely on her defense (and we wll not further discuss
it), since respondent has failed to carry his burden of proving a

f raudul ent transfer.
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2. Respondent’s Bur den

To establish a fraudul ent transfer, respondent nust prove
that there was a transfer of property from Steven to petitioner
and, with respect to respondent, that transfer was fraudul ent,
all within the neaning of Fla. Stat. sec. 726.105(1) or sec.
726.106(1).

B. Evidence

Besi des the pleadings, the record in this case consists
principally of the stipulation of facts and a transcript of the
testinonies of petitioner and a witness called by respondent to
i ntroduce records of assessnents and paynents pertaining to
Steven’s taxable years 1988 through 1990. W have set forth
rel evant portions of the stipulation of facts under the headi ng

“Background”. In presenting his case in chief, respondent called

only petitioner. He asked her whether she could explain the
notice of |lis pendens filed by Volusia County. Petitioner could
not, and respondent asked her no further questions. He then
rested his case. Petitioner called no w tnesses, but she
testified on her owmn behalf. In pertinent part, she testified as
follows: Since 1989, she has |lived by herself, with her two
children. At the time of the acquisition of the Pelican Avenue
property, she and Steven “were going through a horrible divorce”.
She paid Thomas Archer the funds deposited in escrow pursuant to

the sale contract. Those funds were derived from $2, 000 recei ved
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fromher father-in-law and $3,500 frominsurance proceeds and an
i nheritance received by her.® John Richards paid $9, 000 towards
the purchase price. He was a builder, and the plan was to build
on the property. John Richards was supposed to get his noney
returned “at whatever the profit was”. Notw thstanding that
there are no docunents evidencing M. Richard's participation in
t he purchase of the property, she believed that she was obli gated
to repay him and she has asked himto hold off collecting until

she straightens things out. She received the first quitclaim

deed while Steven was in jail: “Steve was in jail at that tine
and | went to get it. It was going to be a hard nmess all around.
| was just glad to receive it.” Notwi thstanding the sale

contract, she was worried that she would | ose the noney she had
invested in the property since there had been no closing of the
sale. Steven obtained the first warranty deed in order to

deprive her of her interest in the property.

6 W are aware that the total of those two anmpbunts is
$5, 500, which exceeds a stipulation that $5,000 was deposited in
escrow pursuant to the sale contract. W cannot explain that
di screpancy or the discrepancy between the stipulation that an
additional $9,000 was paid to Sandra L. Archer by a cashier’s
check purchased by John K. Richards and the copy of an $8, 000
check attached to the letter dated Nov. 15, 1995, from
M. Richard s attorney to Steven. W will assune that the
deposit made by petitioner was $5,000 and the anount paid by John
Ri chards was $9, 000, which adds up to the $14, 000 purchase price
for the Pelican Avenue property specified in the contract of
sal e.



C. Transfer

A necessary el enent of both Fla. Stat. secs. 726.105(1)
and 726.106(1) is a transfer of property by the debtor. The
second quitclaimdeed is prinma facie evidence of a transfer of
the Pelican Avenue property from Steven to petitioner on July 25,
1995 (the transfer and the transfer date, respectively). See 19
Fla. Jur. 2d Deeds sec. 1 (1998) ("‘Deed "™ is synonynmous with

‘conveyance.’"). But cf. Barr v. Schlarb, 314 So. 2d 609, 611

(Fla. Dist. C. App. 1975) (deed may signify nortgage).
Petitioner having failed to introduce contradictory evidence, we
find accordingly.

D. Fraud Wth Respect to Respondent

1. | nt roducti on

To prove that, with respect to the United States, the
transfer was fraudul ent, respondent nmust prove that it was
fraudulent within the neaning of either Fla. Stat. sec.
726.105(1) or sec. 726.106(1). Realistically (based on the
record before us), for respondent to prove fraud within the
meani ng of Fla. Stat. sec. 726.105(1), respondent nust show
Steven’s actual fraudulent intent or his unreasonabl e belief that
he could pay his debts as they cane due. See supra note 4. For
respondent to prove fraud within the neaning of Fla. Stat. sec.
726.106(1), respondent nust show Steven's insolvency. See supra

note 5. By failing to call any witnesses in support of his case



- 16 -
in chief, except for petitioner, who was of no help to
respondent, respondent has limted hinself to the stipul ated
facts, and certain inferences that the UFTA allows us to draw, to
carry his burden of proof. Wile not free fromall doubt wth
respect to Steven’s intent or belief, the stipulated facts (and
i nferences we may draw fromthose facts), when considered in
light of petitioner’s testinony, fail to persuade us that Steven
had the necessary fraudulent intent or that Steven unreasonably
believed that he could pay his debts as they cane due. See Fla.
Stat. sec. 726.105(1)(a) and (b)2. Also, respondent has failed
to persuade us of Steven' s insolvency. Since certain conclusions
best reached in our consideration of Fla. Stat. sec. 726.106(1)
are al so necessary to our consideration of Fla. Stat. sec.
726.105(1), we will exam ne such latter section first.

2. Fla. Stat. Sec. 726.106

a. | nt roducti on

To prevail under Fla. Stat. sec. 726.106, respondent nust
show, anong other things, either that, at the tinme of the
transfer, Steven was insolvent or, as a result of the transfer,
he becane insolvent. See Fla. Stat. sec. 726.106(1). Respondent
has failed to make either show ng.

b. Fla. Stat. Sec. 726.103(1)

Under Fla. Stat. sec. 726.103(1), a debtor is insolvent if

the sumof his debts is greater than the fair value of all of his
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assets (bal ance sheet insolvency). The record is adequate for us
to find that, on the transfer date, Steven had substanti al
liabilities.” Respondent has failed to propose any finding of
fact wwth respect to the fair value of Steven's assets. On
brief, respondent asks us conclude that Steven was insolvent on
the transfer date because, on that date: “Steven W Van Aernani s
i ncone stream had dwindled to a trickle or had ceased al t oget her
since he had been convicted on two federal crinmes and was about
to be sentenced to a prison term” Respondent states:
“Respondent has been unable to | ocate assets in Steven W Van
Aernanmi s nane whose val ue approaches his incone tax liabilities”.

Petitioner credibly testified that Steven had assets on
the transfer date and afterwards: “[H e had plenty of tools and
equi pnent, noney to give his divorce | awer, noney to give his
| awer at that tinme and then afterwards, even after he went into
jail-—that he gave noney to have his appeal nmade, so | believe
that he definitely has noney out there.”

Respondent has failed to carry his burden of proving
Steven’ s bal ance sheet insolvency. Respondent’s statenent on
brief that he has been unable to | ocate assets in Steven s nane,
unsupported by any testinony or other evidence concerning his
search, carries no weight. Respondent’s claimthat Steven’s

i ncone may have slowed to a trickle or stopped is also of no

" Respondent clains that Steven owed approxi mately $364, 000
to the State of Florida and the Internal Revenue Servi ce.
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wei ght, since unsupported by evidence. Petitioner’s testinony
that Steven had noney contradi cts respondent’s concl usion that
Steven had no income or assets. On brief, respondent states that
Steven is currently serving the third year of a 15-year prison
sentence. Respondent has not shown any effort to obtain Steven's
testinmony as to the extent of his assets. Respondent has failed
to carry his burden of proving that Steven was insolvent within
the nmeaning of Fla. Stat. sec. 726.103(1) because he has failed
to establish the fair value of Steven’s assets. Respondent
having failed to do that, we cannot say that Steven was insol vent
within the neaning of Fla. Stat. sec. 726.103(1).

C. Fla. Stat. Sec. 726.103(2)

Under Fla. Stat. sec. 726.103(2), a debtor is presuned to
be insolvent if he is generally not paying his debts as they
beconme due. Respondent has failed to propose any finding with
respect to whether Steven was generally paying his debts as they
cane due. Respondent’s argunent on brief is that Steven “was
unable to pay his debts as they becane due, since his assets were
of limted value and his incone producing potential had
di ssipated.” That argunent has no nore traction here than it did
wWth respect to Fla. Stat. sec. 726.103(1). Wile, on the
transfer date, Steven may have been liable for his tax bills,
respondent has failed to prove that, generally, he was not paying

his debts as they cane due.
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Respondent has failed to prove that, with respect to the
United States, Steven made a fraudulent transfer within the
meani ng of Fla. Stat. sec. 726.106(1).

3. Fla. Stat. Sec. 726.105

a. | nt r oducti on

To prevail under Fla. Stat. sec. 726.105(1), respondent
must show that the transfer was made either with (1) fraudul ent
intent or (2) without receiving a reasonably equivalent value in
exchange, and the debtor knew, or should have known, his debts
woul d be beyond his ability to pay as they fell due. Respondent
has failed to make either show ng.

b. Fla. Stat. Sec. 726.105(1)(a)

To prevail under Fla. Stat. sec. 726.105(1)(a), respondent
must show, anong other things, that the transfer was made with
“actual intent to hinder, delay, or defraud any creditor of the
debtor”. Fla. Stat. sec. 726.105(2) provides that, in
determ ning actual intent, consideration may be given to (but is
not limted to) several factors. Respondent directs our
attention to the follow ng of those factors:

1. The transfer was to an insider (including a relative).

2. Before the transfer was nade, the debtor had been sued
or threatened with suit.

3. The transfer was of substantially all the debtor’s
asset s.
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4. The value of the consideration received by the debtor
was reasonably equivalent to the value of the asset
transferred.

5. The debtor was insolvent or becane insolvent shortly
after the transfer was nade.

6. The transfer occurred shortly before or after a
substanti al debt was incurred.

Fla. Stat. sec. 726.105(2)(a), (d), (e), (h), (i), (),
respectively. An additional factor is whether the transfer was
di scl osed or concealed. See Fla. Stat. sec. 726.105(2)(c).

We can draw no inferences fromthe third and fifth
factors, since respondent has failed to prove that the transfer
was of substantially all of Steven’'s assets or he was insolvent.
In petitioner’s favor is the fact that the transfer was di scl osed
(a public record was made on August 3, 1995). The remaining four
factors (the four factors), considered only in light of the
stipulated facts, could support a finding that Steven s actual
intent was to defraud any creditor: The transfer was to Steven’'s
wi fe, after he had been indicted on the drug charges, shortly
before Steven incurred a large fine, and apparently w thout
Steven’ s receiving consideration of reasonably equival ent val ue.
The stipulated facts, however, are not the only light in which to
consider the four factors. There is also petitioner’s testinony.

Consi dering petitioner’s testinony together with the
stipulated facts, we surmse that the following led up to

petitioner’s sale of the Pelican Avenue property (altogether, the
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Pel i can Avenue transaction): Steven found the Pelican Avenue
property. He, along with John Richards, intended to inprove it
by building a house upon it, which they would then sell. John
Ri chards and Steven’s father contributed $9, 000 and $2, 000,
respectively, towards the purchase price. Steven convinced
petitioner to contribute $3,000 or $3,500. Steven made no cash
contribution. The contract of sale was between Sandra Archer, as
seller, and the Van Aernans, as buyers. Wen Steven was
arrested, the purchase price had been paid, and the tine
specified in the sale contract to close the purchase had expired,
but no closing had taken place. Petitioner, worrying that she
woul d | ose her noney, asked for a deed, and, on May 21, 1994, she
obtained the first quitclaimdeed fromMs. Archer.
On July 15, 1994, Steven obtained the first warranty deed from
Ms. Archer. On July 25, 1995, Steven conveyed the property back
to petitioner by the second quitclaimdeed. By letter dated
Novenber 15, 1995, John Richards, by his attorney, suggested that
Steven convey the property to M. Richards, who would purchase
Steven's interest for a “fair” price. The property was

subsequently sold for $15, 000.
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The record here | eaves nmuch to be desired.® Neverthel ess,
stipulated facts and exhibits confirmpetitioner’s testinony that
the deposit was received fromher, John R chards paid a portion
of the purchase price of the property, and none of the purchase
price canme from Steven. W think the following to be fair
inferences fromthe record, and we so find: Petitioner
contributed her own noney to the Pelican Avenue transaction. She
contributed that noney on her own behal f; she did not nmake a | oan
to Steven. John Richards and petitioner’s father-in-law |ikew se
contributed their own noneys in their own interest (and not as

|l oans to Steven). Steven contributed no noney, but, nonethel ess,

8 In part, that may be due to the fact that respondent
waited until the start of the trial to add Fla. Stat. sec.
726.105(1) (actual intent to defraud or |lack of fair
consideration) to Fla. Stat. sec. 726.106(1) (insolvency) as the
basis for his claimthat the Pelican Avenue property was
fraudulently transferred to petitioner. Wile respondent nust
have believed that he could prove fraudulent intent fromthe
stipulated facts, petitioner appears to have been caught off
guard by that addition to respondent’s claim Qur review of
petitioner’s direct testinony convinces us that she had given no
consideration to the relationship between the stipulated facts
and the elenments of the fraudulent intent claim No doubt, that
i s because, until the start of the trial, respondent’s trial
menor andum had not informed her of that claim Her direct
testinony was principally in rebuttal to the claimthat Steven

was insolvent. |Indeed, nuch of the testinony fromwhich we
construct the Pelican Avenue transaction cane during respondent’s
cross-exam nation of petitioner. |In part, we accord her

testinmony credibility because of its spontaneous nature.
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on account of finding the property, he would share in the profit
from devel oping the property. The arrangenent anong petitioner,
Steven, petitioner’s father-in-law, and John Richards to acquire,
i nprove, and sell the property was in the nature of a joint
venture (the joint venture). The Van Aernans were to take title
to the property as trustees or, in sone other capacity, as
custodians of title on behalf of the joint venturers. The joint
venture plan was abandoned sonetine after Steven' s indictnent.
In recognition of such abandonnent, and antici pati ng John
Ri chards’ efforts to recover his investnent in the joint venture,
St even conveyed the property to petitioner by the second
qui tclaimdeed. Petitioner received the property from Steven in
recognition of her own interest and subject to the interests of
John Ri chards and her father-in-law (and al so Steven).

Consi dering the four factors in light of petitioner’s
testinony (and the fifth factor, favorable to petitioner, of
di scl osure), we decline to infer fromthe factors listed in Fla.
Stat. sec. 726.105(2) that Steven's actual intent was to hinder,
del ay, or defraud any creditor of his in connection with the
transfer.

Respondent offers no other basis for us to find a
fraudul ent transfer wthin the neaning of Fla. Stat. sec.
726.105(1)(a). There are nunerous persons other than petitioner

who coul d have shed Iight on the Pelican Avenue transaction.
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Respondent failed to call any of them Respondent has failed to
prove a fraudulent transfer wwthin the neaning of Fla. Stat. sec.
726.105(1) (a).

c. Fla. Stat. Sec. 726.105(1)(b)

Respondent seeks to prevail under Fla. Stat. sec.
726.105(1)(b) by showi ng that Steven nade the transfer “[w]ithout
receiving a reasonably equival ent value in exchange”, and when he
“[i]ntended to incur, or believed or reasonably shoul d have
believed that he * * * would incur, debts beyond * * * his
ability to pay as they becane due.” Fla. Stat. sec.
726.105(1)(b)2. To satisfy the intent or belief elenent in the
statute, respondent relies on what Steven reasonably shoul d have
bel i eved, not on what he intended or actually believed: “Steven
W Van Aernam* * * reasonably shoul d have believed that he woul d
soon incur debts beyond his ability to pay as they becane due at
the tine he made * * * [the] transfer.” Respondent argues that
St even had al ready accrued substantial debts to the Internal
Revenue Service and: “Wth the inpending crimnal fine of as
much as $250, 000. 00, Steven W Van Aernam reasonably shoul d have
believed that, on July 25, 1995, he would soon incur debts beyond
his ability to pay as they becane due.”

First, respondent has failed to prove that the transfer
was not made for reasonably equival ent value. W have found that

Steven contri buted no noney to the purchase of the property, yet,
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on account of finding the property, he would share in any profit
from devel oping the property. See supra sec. IV.D.3.b. There
was no devel opnent of the property, and respondent has failed to
show that Steven's interest in the property was worth nore than
the $10 that he received in consideration of the transfer. Al so,
respondent has failed to carry his burden of proving that, at the
time of the transfer, Steven reasonably shoul d have believed that
he woul d i ncur debts beyond his ability to pay them as they
becane due. Respondent’s principal failure in that regard is the
sanme as his failure with respect to his showi ng of Steven’'s
i nsol vency. See infra sec. IV.D.2. He has not shown Steven’s
assets, and, therefore, we cannot reach the concl usion that
Steven | acked the ability to pay. Nor can we infer that fact
fromthe fact that Steven did not pay his debts. Al though the
parti es have stipulated that, on Septenber 28, 1995, Steven
incurred a crimnal fine of $250,000, they have not sti pul ated,
nor is there any evidence, that Steven did not pay that fine when
it came due. Also, as stated, we have in evidence records of
assessnents and paynents pertaining to Steven's taxable years
1988 through 1990. Respondent’s witness testified to sone of the
entries on those records. She did not, however, testify that any
assessnments shown on those records remain unpaid. The records
are not self-explanatory, and we wll not presune to interpret

t hem oursel ves, especially since respondent failed to propose any
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findings of fact based either on the records or his w tness’
testi nony.
Respondent has failed to prove a fraudul ent transfer
within the neaning of Fla. Stat. sec. 726.105(1)(b)2.

V. Concl usion

Petitioner is not, on account of the transfer of the

Pel i can Avenue property, liable as a transferee of Steven.

Deci sion will be entered

for petitioner.




